MICHAEL HELQUIST

“Criminal Operations”

The First Fifty Years of Abortion Trials
in Portland, Oregon

NEARLY TWENTY YEARS after Oregon adopted its ban on abortions,
Portland authorities prosecuted the state’s first “criminal operation,” as the
procedure was often called at the time. The Oregonian remarked on the
“particular character” of the “unusual and, in some respects, remarkable
trial” and noted that nothing of its kind had ever appeared “before any of
the courts during the history of the state.” The “mysterious affair” of the
abortion trial stirred the public and elicited “a painful degree of suspense”
over its solution.' An end-of-the-year assessment by the newspaper described
the trial as one of the principal events of 1873.> Although the prosecution
was successful, newspaper coverage of the trial introduced Portlanders to
the obstacles that made the law’s enforcement elusive during the decades
that followed.

That first abortion case involved C.G. Glass, a practitioner of eclectic
medicine charged with manslaughter for performing an abortion that led
to the death of Mary E. Hardman, a nineteen-year-old single woman.? Glass
was a purveyor of herbal remedies at his downtown operation, which he
advertised as The Eclectic Dispensary. He specialized in “all chronic and
private diseases,” including the ailments of young men who had “injured
their constitutions by secret habits” and of women who were “dragging out
a life of misery” from “diseases peculiar to the sex.” He also sold what he
called Female Regulator Pills to help women with reproductive concerns.*
His business typified the kind of unlicensed practice that the local medical
society worked to banish.

At the trial, Glass testified that Hardman was several months pregnant
when he examined her but that she “was carrying a dead child.” He reported
that she had disclosed earlier attempts to end her pregnancy, first with the
help of a midwife and then by ingesting oil of tansy, a plant believed to
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The Portland City and County Medical Society sought to ensure the professional and
financial status of licensed physicians by ridding Portland of alternative healers and
anyone who assisted with illegal abortions. The campaign reached a peak during the
early 1900s, as headlined on February 16, 1908, in the Oregonian.
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induce abortions. He declared that he had agreed to provide medical care and
lodging to her for $250, a considerable sum.> Mary Anna Cooke Thompson,
identified by historians as the first woman to practice medicine in Portland,
testified along with another physician that Hardman had sought help from
them (presumably for an abortion), but they had both refused.®
Glass reportedly told Hardman’s brother that she had died of “bilious
intermittent fever,” but other doctors disputed that assessment. One believed
death resulted from inflamma-
tion of the womb and that she was
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unlikely to have died of hemorrhage
after he saw her. Another conducted
the post-mortem with two medical
colleagues and concluded that the
organs were healthy with no dam-
age from the bilious fever Glass
had proposed. Instead he found a
“violence and rough usage” of the
uterus, and believed Hardman had
“died of hemorrhage consequent
upon delivery of a fetus six months
old.” Two physicians who had exam-
ined the woman’s body as part of an
autopsy testified that she had died
of inflammation and hemorrhaging
associated with an abortion of a six-
month-old fetus. After three days of
proceedings in Multnomah County
Circuit Court, jurors retreated to

Long involved in protective services for determine the intent of the practi-
young women, Lola Greene Baldwin tioner, the viability of the pregnancy,
used her position as Superintendent whether an abortion had occurred,

of the Woman’s Auxiliary with the
Portland Police Bureau to monitor the
activities of physicians she suspected of

and the cause of the woman’s death.
Following two-and-a-half hours of

providing abortions. In 1907 she worked deliberation, the jury found Glass

up charges against Dr. Charles H.T. guilty as charged, and the judge
Atwood. sentenced him to five years in the

state penitentiary.” Portland’s first

abortion trial ended with a convic-

tion, but the outcome proved more an exception than the rule in prosecu-
tions that followed.

A study of the first fifty years (1870-1920) of abortion trials in Portland,

as reported in the Oregonian, reveals the two significant factors that hindered
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prosecutions and thwarted convictions: a lack of sufficient evidence peculiar
to abortion cases, and ambiguities of the abortion law itself. Physicians often
contributed to evidentiary difficulties, and their reticence to collaborate with
enforcement was likely due to several reasons examined here. Throughout
the fifty-year period under study, a number of practitioners avoided legal
problems and provided abortions to women who were determined to end
their pregnancies. Among that group was Dr. Marie Equi, the only Port-
land physician of the time known to provide
abortion services as part of a larger, holistic
commitment to women’s reproductive health.

No study has previously been published
about this period of prosecutions in Port-
land, but segments of the city’s early abor-
tion history have appeared in a handful of
important works, including Ruth Barnett’s
autobiography (as told to Doug Baker) of her
life as an abortion provider beginning in 1919,
Rickie Solinger’s biography of Barnett and
her contemporaries, Nancy Krieger’s journal
article about Dr. Marie Equi, Sandy Polishuk’s
manuscript about Equi based on her research
with Krieger and Susan Dobrof, and Polishuk’s
biography of activist Julia Ruuttila.® Gloria E.
Myers and, more recently, Sadie Anne Adams
have also addressed aspects of Portland’s abor-
tion history in their biographical studies of
Lola G. Baldwin and Dr. Jessie Laird Brodie.?

Oregon adopted its first anti-abortion
law in 1854, during its territorial days and  As Multnomah County
following the lead of twenty-one states and  District Attorney from 1902
territories that had criminalized the practice ~ 101908, ]0"1” Manning was
as part of a national campaign initiated by =~ 4/ a8gressive prosecutor
the American Medical Association (AMA).*° Of abortion p de.m’ yet

. . his efforts to convict were

From the mid to late nineteenth century, hampered, he believed, by
the AMA lobbied state legislatures to outlaw ;... problems with the
abortion as part of its overall goal to drive  ssate’s anti-abortion law.
competition from the medical field and to
enhance the status, professional domain, and
financial wellbeing of its members. The AMA spoke for regular physicians
rather than irregular, or alternative, practitioners, and abortion bans were
part of its strategy to force midwives from the childbirth and abortion care
they had provided women for hundreds of years. At a time when medical
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science had yet to provide many diagnostic and clinical tools, the AMA
sought to establish regular doctors as the sole source of all medical care,
including obstetrics.”

Civic boosters, business interests, and politicians readily joined the anti-
abortion efforts, reasoning that well-ordered, proper communities attracted
more settlers, commerce, and investments. Church leaders, in turn, sup-
ported restrictions purported to bolster moral behavior. The campaign drew
on the anxiety of many

Americans that declining
birth rates among Anglo-
Saxon women, aided in
part by access to abortion,
might plummet further

OREGON'’S 1864 REVISED
ABORTION LAW

“If any person shall administer to any
woman pregnant with a child any medi-
cine, drug or substance whatever, or shall
use or employ any instrument or other
means, with intent thereby to destroy such
a child, unless the same shall be necessary
to preserve the life of such mother, such
person shall, in the case of the death of such
child or mother be thereby produced, be
deemed guilty of manslaughter.”

Journal of Proceedings of the House of the Legislative
Assembly, 1864 (Portland, 1864) and Journal of Proceedings
of the Senate of the Legislative Assembly of Oregon, 1864
(Portland, 1864).

10

and result in a nation with
too many immigrant births.
The leader of the anti-abor-
tion campaign, Dr. Horatio
R. Storer, exhorted white,
native-born women “upon
[whose] loins depends
the future destiny of the
nation.”” The rallying cry
against abortion succeeded,
and by 1900, “virtually every
jurisdiction” had banned
the procedure. Ironically,
the laws codified by the
states complicated enforce-
ment of the bans.?

One of the most vexing
elements of the abortion

bans was confusion about when life began. Traditional beliefs held that until
a woman felt a quickening, or movement, of the fetus — usually between
the fourth and sixth months of pregnancy — life was not present. Before
fetal movement was detected, women sought help from midwives or folk
treatments to “unblock” their menstrual cycles. Accordingly, common law
defined abortion as an act that occurred after quickening. Only by the mid
to late nineteenth century did states prohibit abortive acts at every stage
of pregnancy, even before quickening. Many people held to the traditional
belief, however, and their ideas about when life began often hindered abor-
tion prosecutions.™
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The matter of an abortion provider’s intent proved especially trouble-
some to prosecutors. Several states required evidence that an accused prac-
titioner intended to end the life of a child. Proving intent was a difficult
proposition because most abortion discussions and procedures occurred in
private, typically in a patient’s home or a doctor’s office. Only the participants
knew the pregnant woman’s circumstances, the nature of her request, and the
practitioner’s response. If challenged after an abortion was reported — and
especially if the woman had died in the course of the procedure — providers
could claim the woman presented conditions unrelated to pregnancy. Or
they could simply deny any intent to end a pregnancy.

Another complicating factor involved a clause eventually included in
nearly all abortion statutes. What was known in legal realms as the therapeutic
exception allowed a provider to proceed with an abortion if the woman’s
life appeared to be endangered. James C. Mohr identifies New York as the
first state to adopt the clause, which helped create what Leslie J. Reagan
describes as a “legal loophole” and led to an understanding of “therapeutic
abortion.”” What constituted valid medical indications that the woman’s
life was at risk remained largely up to the clinical judgment of one or more
physicians. Practitioners might cite all sorts of physical, psychological, or
even financial difficulties that their clients presented to justify an abortion.

Oregon legislators revised the state abortion ban in 1864 (after state-
hood) to clarify and tighten its prohibitions and to bring it more in line with
current scientific understanding.”® James C. Mohr argues that the changes
in Oregon forecast more restrictive abortion laws adopted in several states
following the Civil War and contributed to “the most important burst of
anti-abortion legislation in the nation’s history.” Oregon dropped the quick-
ening doctrine and added both intent to do harm as a necessary condition
of guilt and the therapeutic exception. The revised law referred specifically
to a child — rather than a fetus — although it left open to interpretation
the legal definition of when viability began and when the fetus became a
child. The destruction of a child in utero became a manslaughter offense
regardless of whether the woman died, and the punishment for destroying
the child or causing the death of the mother was set at one to fifteen years in
prison. Although anyone who procured or assisted with the abortion could
be held liable and prosecuted, the pregnant woman was exempt.”

A clear sense of the incidence of abortion in Portland during this period is
difficult to determine due to the few available records from hospitals, clinics,
medical practices, and illegal operations. Studies undertaken for cities and
states of the Midwest and East Coast suggest significant numbers of abor-
tions. Edwin G. Burrows cites an 1868 New York City study that estimated
abortions were procured by 20 percent of pregnant women, and Rickie
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Solinger notes that an 1898 survey by the Michigan Board of Health found
one-third of pregnant women obtained abortions.” At a June 1895 meeting
of a Washington, D.C., medical society, a prominent physician lamented that
abortion throughout the country was “fully as frequent” as ever before, not
only in the cities but in the “remotest country districts” as well.” Statistics
for West Coast cities or those comparable in population size to Portland
have not been located, however, and federal surveys overall did not include
abortion in annual mortality reports during this period.*

Unofficial observations by abortion practitioners suggest a total of more
than 6,000 abortions were performed annually in Portland during the early
1900s. That number results from an extrapolation of observations by Ruth
Barnett, a naturopath who assisted physicians with full-time abortion prac-
tices during this period. She noted that five to seven women a day could
crowd the waiting rooms of Dr. Alys Bixby Griff’s downtown office, and she
discussed the robust practices of five other regular doctors.” On a basis of
four to five abortions performed each workday, one full-time practitioner
might account for 1,000 to 1,250 annually, and the work of five providers
might have totaled 5,000 to 6,250. In addition, Dr. Charles T. Atwood, a
practitioner notorious for his abortion prosecutions, claimed in 1908 that
he and his physician son refused in one month alone fifty requests to end
pregnancies.” Atwood’s assertion may have fit his defense strategy and
therefore may not be the most reliable estimate. Nevertheless, the services
of Atwood, as well as those of general medicine practitioners, irregulars,
and entrepreneurs, could add another 1,000 abortions each year, boosting
the minimum combined total to 6,000 or more abortions. Although these
totals result from imprecise accounts and a degree of speculation, it is
evident that several thousand abortions were performed in Portland each
year during the early 1900s and, in comparison, there were remarkably few
prosecutions.

The Oregonian reported twenty-seven abortion trials in Portland during
the fifty years between 1870 and 1920 (see Table 1). The relatively small total
initially suggests that enforcement was a low priority in the city, but the ratio
was not unlike those in other cities. In her comprehensive examination of
Chicago’s history of abortion control, Reagan notes that the much larger
city undertook “at most a handful” of abortion cases each year during the
period between 1902 and 1934.% She also suggests that a full assessment of a
jurisdiction’s resolve to enforce an abortion ban should include the num-
ber of abortion arrests as well as the “entire investigative process,” a scope
that is unfortunately beyond the reach of this study. She adds that Chicago
prosecutors limited the number of abortion cases to those with the greatest
potential for conviction.* The data from this study suggest that Portland
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authorities, facing difficulties with obtaining convictions, pursued a similar
strategy over time.

Seven-year gaps occurred between the first abortion trial in 1873 and
the next in 1880, and again from 1880 to 1887. The cause of these lapses is
unknown, but they may reflect the priorities of district attorneys at the time.
The total of twelve trials from 1873 to 1900 is similar in number to the fifteen
of the latter period, 1900 to 1920, but a significant spike occurred in the early
1900s, with fourteen cases taken to court between 1906 and 1911 and five in
1908 alone. The surge in numbers likely reflects the influence of Progressivism
that was at the peak of its fervor and power in Oregon during those years.
Progressives tended to view abortion as a threat to the social order, because
it alleviated unintended consequences of extra-marital sex and separated
intercourse from reproduction.” The greater number of prosecutions also
coincides with a second campaign by the AMA to encourage greater enforce-
ment of the abortion bans.>® As will be seen in the case examples that follow,
one Multnomah County District Attorney, John Manning, spearheaded many
of the prosecutions during the early 1900s in Portland.

The spike of Progressive Era trials ended by 1916, and no further reports
of abortion prosecutions appeared in the Oregonian through the end of
1920. Several factors may have contributed to the drop-off, including pros-
ecutors’ frustration with the law and their reticence to indict, the fading
of the Progressive Era and its political agenda, and doctors’ shift to other
concerns. Reagan notes that as early as 1908 a proposal by obstetricians
within the AMA to investigate anti-abortion laws and further suppress the
procedure failed to clear committee deliberations for lack of support.” She
concludes that the Progressive Era anti-abortion campaign failed to enlist
most physicians nationally and, by 1920, “few doctors talked anymore about
the evil of criminal abortion and how to combat it.”*® Instead, the medical
establishment became more engaged with other national policy questions,
including access to birth control and the government’s emerging role in
providing public health to infants and mothers.” Mohr observes that, by
the early twentieth century, regular physicians had achieved many of the
goals of the initial anti-abortion campaign, and middle- and upper-class
women increasingly relied on birth control methods other than abortion.*
In addition, world events — World War I and, especially for physicians,
the overlapping influenza epidemic of 1918 to 1919 — pressed on everyone
to mobilize for a greater national purpose. The reported trial data reveal
three other factors that influenced whether cases would be taken to court
and what the outcomes might be: the professional status of providers, the
pregnant woman’s marital status, and whether the woman survived the
abortion.
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TABLE 1: ABORTION TRIALS IN PORTLAND, OREGON,
REPORTED IN THE OREGONIAN, 1873 THROUGH 1920 (SEE CONTINUATION ON P. 16)
Type of ‘Woman’s Woman’s Age, Health after Legal
Year Defendant Practitioner Name Marital Status Procedure Charge Outcomes Notes
; Oregon Supreme Court upheld the conviction. The governor par-
1873 C.G. Glass Irregular Mary E. Hardman Nineteen, Single Died Manslaughter Convicted, ;eer;:nced to five doned Glass in 1877.
. Unknown age, . . .
1880 Joseph A. Riddle Unknown Rosa Lent Single Survived Manslaughter Unknown The woman testified against accused. No further reports.
Unknown age, —_ .
1887 Mrs. James Cornwall Irregular Emma Crozier ot g Died Manslaughter ** Unknown C.o‘rnwall op.eraFed a smal‘l l'ylng in h'OSplta'l. She was arrested for
mngle giving abortifacients and jailed pending trial. No further reports.
: Jar (Mrs.) Both defendants sued
Mrs. and Mr. Treguiar - 18-)> Unknown age, . for woman’s death;
1888 EM. Murray non-practitioner Mary Schueller Single Died uncertain of Unknown The Murrays were sued for $5,000 damages. No further reports.
(Mr.)
manslaughter charge
o . . . . Convicted at first trial, charges | Reed later withdrew charge during second trial that was allowed by
1889 William E. Morand M.D Hattie Reed Thirty, Single Survived Manslaughter dismissed during second trial the judge. Insufficient evidence also complicated the second trial.
) Unknown age, ) The trial received a continuance. Insufficient evidence and applica-
1892 W.J. Taylor M.D Rosa Steiner Single Died Manslaughter Unknown tion of law was a difficulty during the trial. No further reports.
Irregular (Vann), . Vann became ill in jail and died. The Oregon Supreme Court
Mrs. Tomaro Vann, . . X Unknown age, . Manslaughter for | Both convicted; Vann sentenced to . .
1893 non-practitioner Henrietta Wilson X Died reversed Bowker conviction and a new trial was expected. No further
Charles A. Bowker Single both defendants three years and Bowker ten years
(Bowker) reports.
Middross was diagnosed with blood poisoining and there were
1893 Meyer Schwartz Irregular Mamie Middross Nineteen, Single Died Manslaughter Acquitted indications of abortion, but insufficient evidence overall. No further
reports.
T -five, . ility. i .
1804 Mrs. E. Brunke Irregular Mrs. Mary Arata wenty-five Died Manslaughter ** Unknown Brunke operated a maternal care facility. The case was continued
Married No further reports.
- . Unknown age . — . Another doctor reported abortion as the cause of the woman’s
> Unknown D d by jud
1895 William Spencer Unknown Lucy Augustine Single Died 1smissec by jucge death, but there was uncertain and insufficient evidence to convict.
Unk Eisen was acquitted during his second trial. The judge did not allow
1896 William Eisen M.D Mrs. Louise Markley nerl ow.n;ge, Survived Manslaughter Acquitted submission of woman’s “dying declaration” naming the abortionist
arne because she survived. Insufficient evidence to convict.
Irregular (Dr.) Manslaughter . . . ..
Dr. and Mrs. Palmer, 8 > & The abort bly self-induced by Mac Mahon. Conflict
1897 . non-practitioner Mary Mac Mahon Unkn.own ags Survived for the Palmers All three acquitted ¢abor 1 on was possibly S? n u.ce Y acMa on. onflicting
Jennie Melcher Single circumstances and insufficient evidence prevailed.
(Mrs. and Melcher) and Melcher
Defense counsel argued that charges of abortion did not
1906 Paul Semler M.D ‘Winifred McGrath Fifteen, Single Survived Manslaughter Uncertain outcome constitute a crime. Confusion about the law as well as insufficient
evidence complicated the case. No further reports.
. o A second trial was planned, but the district attorney stated that
1907 Charles H.T. Atwood M.D Hattie Fee Sixteen, Single Survived Manslaughter Hung jury; ch.arges dismissed Oregon’s abortion law was insufficient for prosecution. There
by judge was also a lack of compelling evidence to proceed.
** A manslaughter charge was not reported specifically, but it was the designated charge for an abortion case.
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TABLE 1 (CONTINUED): ABORTION TRIALS IN PORTLAND, OREGON,
REPORTED IN THE OREGONIAN, 1873 THROUGH 1920

Type of Woman’s Woman’s Age,  Health after Legal
Year Defendant Practitioner Name Marital Status Procedure Charge Outcomes Notes
Entrepreneur Contributing . .
E t H N . R . . . . . .
1907 Wiliizensl Eisezrrlnf)r;/id (Heymans), M.D. -+ Seich Seventeen, Survived to delinquency Elsgn ?S}?Vlcged anctll.ﬁne.d $;00’ Heymans granted immunity to testify against Eisen. The delin-
Smith ’ (Eisen), non- Jennie Seighers Single of minor (Eisen It s charges dismisse quency charge was in lieu of manslaughter for the abortion.
mit practitioner (Smith) and Smith) by judge
. The Oregon State Medical Board tried to revoke Morrow’s medi-
" Unknown age, . Uncertain if Unkn. i but wi for th di 4. No furth
1907 J.W. Morrow M.D Unknown Single Survived trial proceeded nknown cal license, but witnesses for the case disappeared. No further
reports.
Convicted, sentenced to fi . . . e . .
G.B. Whit . ) Twenty-one, Died Manslaught earosni\llllc reiso;er;izle]:ie$1o(; t‘lileen Whitney was convicted for administering abortifacients to his
1908 -5 whrtney M.D. (dentist) Mabel Wirtz Single e ansiaughter ¥ P rel:ease J ’ fiancée. The Oregon Supreme Court overruled his conviction.
. . The minor’s family consented to the abortion; they respected the
. . Judge delayed trial, uncertain . . . - .
1908 J.S. Courtney M.D Stella Bennett Fifteen, Single Died Manslaughter if it resumed doctor and thought it would be a simple operation. A prime witness
was missing for the case. No further reports.
. . Heymans operated X-Radium Institute and was implicated in
Twenty-five, . Manslaughter Acquitted of death certificate . : : :
1908 Ernest Heymans Entrepreneur Golda Rowland Sinale Died initially. then forge f the abortion for Golda Rowland, but insufficient evidence and
N1t 5 rger . . .
& &y sery orgery problems with the law complicated the trial.
Charles H.T. M.D Unk Maintaining a The aborti ider in thi tain. The district att
1908 Atwood and .D. Mrs. Bessie Crippin nknown age, Died ntaining Acquitted e abortion provider in this case was uncertain. The district attor-
(father and son) Married public nuisance ney attempted to convict on a lesser charge related to abortion.
Charles H. Atwood
Charles H.T. S . _— .
1608 Atwood and M.D. Pearl Lamb Unknown age, ) Maintaining a Convicted; both sentenced to The district attorney attempted to convict on a lesser charge related
o (father and son) cart Lam Single Survived public nuisance five months in county jail to abortion. The U.S. Supreme Court upheld the conviction.
Charles H. Atwood
W.J. May and M.D. (May), Unknown age . Manslaughter for . . Roberts had been married for ten years and had an affair. The jury
1910 ' ! 4 D Case di d by jud. . R . R
C.H. Francis M.D. (Francis) Mrs. Frances Roberts Married fed both defendants ase dismussed by jucge remained undecided after seven hours of deliberation.
. . Unknown age, . . . Foleen made a dying declaration and signed it, but the grand jury
1910 William Eisen M.D Mrs. Anna Foleen Married Died Manslaughter Case dismissed by grand jury still found that there was insufficient evidence to go to trial.
Twent The doctor provided anesthesia. Hall died before the abortion
1910 J.J. Rosenberg M.D Vera Hall Sin 1;/’ Died Murder Case dismissed by judge began, although preparations for the procedure were apparent.
& Uncertain of criminal intent and procedure.
. I | Moo A, Scheiderhal Unknown age, Survived Suspected of Case presumably dismissed . SChjlde;ha'}ill: .refusfgd.to :estl.izdy agalris.t her doctolr. and t(llle castil
1911 .C. Liscum rregular rs. A. Scheiderhahn Married urvive crime but not reported oundered with insufficient evidence. Liscum was licensed in other
states as an M.D.
. Twenty-two . Delayed due to Candiani returned home to Italy and died before the trial could
1911 Charles F. Candiani M.D a1 Y > D Manslaugh 4
9 Lillian Krueger Single ied anslaughter ness proceed.
Indicted for man- . . -
Unknown age, ) slaughter: one report Convicted of manslaughter with The Oregon Supreme Court upheld the conviction. The U.S.
1915 Andre A. Ausplund M.D Anna Anderson Single Died iniicat; d secor}: q leniency recommended by jury; Supreme Court dismissed an appeal. Oregon’s Governor pardoned
sentenced to one to fifteen years Ausplund after one year in prison, and he resumed his practice.
degree murder
Nores: 3. Follow-up information about several prosecutions after initial charges could not be found in the Oregonian.

1. Portland’s first abortion prosecution occurred in 1873. Oregon enacted state law banning abortion in 1864.
2. Oregon law specified indeterminate one-to-fifteen year prison sentences for anyone who procured, provided, or assisted

with an abortion. These acts were manslaughter offenses. A pregnant woman seeking an abortion was not charged.

4. No reports of “abortion” or “criminal operations” were found in a digital search of the Oregonian for the
periods 1864 to 1873, 1874 to 1880, 1898 to 1906, or 1916 to 1920.
5. Please see end notes for a description of research methods and limitations of this study.
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FRESH EXPOSE
'OF BUTCHERY

VI RO S B Y RE R T

O WILLIAM EI8EY

Doctor With a Record as an
Offender Again Under
Charges.

Dr. William Eisen avoided
conviction in two abortion trials
and was implicated in the notorious
X-Radium Institute scandal of 1908.
His record was examined in a front-
page article in the Portland Evening
Telegram on November 1, 1910.

From 1870 to 1900, irregular prac-
titioners were more often the targets
of prosecutions than regular medi-
cal doctors; seven of the twelve trials
involved irregulars. The reasons for
this predominance are uncertain, but
prosecutors may have been influenced
by medical societies that denigrated
irregulars as hucksters who preyed on
the public’s gullibility with promises of
quick and easy remedies. Prosecutors
may also have believed that irregulars
wielded less political power and com-
manded fewer financial resources to
fight a prosecution. By the start of the
twentieth century, however, reports of
abortion trials in Portland indicate a
shift from targeting alternative provid-
ers to licensed, regular physicians. From
1900 to 1920, regular doctors and one
dentist were implicated in thirteen of
fifteen abortion prosecutions reported
in the Oregonian. Three doctors were
involved in more than one trial. This
change of emphasis appears to result
from the Progressive Era’s campaign
conducted by the local medical society,
civic leaders, and district attorneys to
rid the medical profession of what they
deemed rogue physicians.”

The study data indicate that single

women figured in abortion trials significantly more often than married
women. Twenty-one of the twenty-seven trials — 78 percent over the fifty-
year period — involved single women. Reagan and other historians believe
that most women who sought abortions during this period were married,
but they have found that those entangled in prosecutions were more fre-
quently single.>* A partial explanation for this disparity is the likelihood that
middle-class and well-to-do married women enjoyed ready and affordable
access to abortions from their personal or family physicians or from others
through collegial referrals for assistance. This explanation does not address
the plight of poor and working-class married women who were less able
to afford the professional, private care that skirted public attention. Unfor-
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tunately, the trial reports do not reveal with certainty whether the married
women implicated were of lower economic status; however, four of the six
cases with married women targeted less-reputable providers who probably
charged less than more respectable physicians.”

According to the data, prosecutors favored abortion cases that involved
a woman’s death. Of the twenty-seven trials, seventeen (63 percent) were
conducted when the woman had died as a result of the abortion. The deaths
also appeared to predict convictions. Four of the seven trials that ended
with guilty verdicts in local courts (57 percent) involved a woman who had
died. Prosecutors had good reason to pursue these incidents. An investiga-
tion often began with notice from a social service worker or another physi-
cian that a woman had suffered from a poorly executed abortion. In such
instances, police and sometimes doctors sought from the woman a dying
declaration, a signed statement in which she confirmed her pregnancy and
the identity of the abortion provider. These declarations were admissible
as evidence in court and, as such, greatly strengthened a prosecutor’s case
against a provider.*In the 1896 and 1910 abortion trials of Dr. William Fisen,
however, the presence of dying declarations did not ensure conviction. In
the first, the judge did not allow the statement, perhaps because the woman
ultimately survived and the document carried less legal standing than if
she had died. In the second, the grand jury dismissed the case for lack of
sufficient evidence.”

Abortion convictions were especially difficult to obtain in Portland
due to both insufficient evidence and the law’s ambiguities and limits. The
challenges often resulted in withdrawal of cases, dismissals by judges, or
hung juries and contributed to a low conviction rate, based on reports in
the Oregonian. Yet the outcomes of eight other trials were unreported or
could not be located. Several involved continuances, witnesses who failed
to appear, and possible out-of-court settlements. Guilty verdicts in any of
these eight instances would increase the conviction rate.

Most criminal trials presented a complex mix of hearsay, conflicting
testimony, and legal maneuvering, but abortion trials also introduced an
array of factors specific to the alleged offense. An abortion prosecution was
highly stigmatizing to the woman involved, suggesting unwed pregnancies
or extramarital affairs. A trial thrust a fundamentally private and personal
matter onto a public stage, and a woman’s reputation, relationships, and,
possibly, livelihood were often damaged beyond repair. Women had good
reason to avoid the public shame that a trial could bring to themselves and
their families. Reagan’s examination of arrest records and coroner reports in
Chicago during the early 1900s revealed the reluctance to endure the stigma
of court appearances and testimony on the part of women, their relatives, and
friends.** When the woman died, the jury typically heard only the abortion
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provider’s account of what had transpired. On other occasions, witnesses
other than the pregnant woman feared association with the scandal of an
abortion trial and never appeared in court to testify. One such incident
occurred in 1908, when the Oregon State Board of Medical Examiners
was forced to postpone indefinitely an attempt to revoke the license of an
abortion provider when two witnesses failed to appear, even after receiving
subpoenas.” Evidence sometimes was lacking simply because medical science
and diagnostic technology had not yet provided the necessary understand-
ing, skills, or instruments. Mohr observes that prosecutors often could not
obtain definitive assessments from medical examiners about the viability
of a fetus or, in some cases, the cause of death. He concludes that abortion
cases were “essentially impossible to prove.”*

CASE EXAMPLE: THE 1907 CHARLES H.T. ATWOOD TRIAL

In April 1907, a sensational incident of rape and abortion involving a minor
revealed the difficulties of obtaining adequate evidence. The case also dem-
onstrates how a private, social service organization could become involved
with enforcement of the abortion ban.

Police arrested Dr. Charles Herbert T. Atwood for providing an abortion
to Hattie Fee, a sixteen-year-old girl who did not die as a result.* Atwood
was an unremarkable fifty-three-year-old, married man with three adult
children who practiced from offices in the downtown Lewis Building and
advertised his services in the Oregonian. “Dr. Atwood, female disease cases,
private hospital” one of his notices read.* According to the Oregonian, the
announcement attracted Willard B. Holdiman, a forty-year-old married man
with two children, who had impregnated Fee, the daughter of his housekeeper.
Holdiman allegedly arranged for Atwood to perform an abortion on Fee.
When she suffered complications from the procedure, her case came to the
attention of the Travelers’ Aid Society, a Progressive Era organization con-
cerned with the perceived moral dangers for young women drawn to the city.
The society’s director, Lola Greene Baldwin, then took charge of Fee’s case.*

Gloria E. Myers recounts that Baldwin, a stalwart Progressive who would
become the nation’s first policewoman, hoped to develop “an elaborate
institutional apparatus of social control” to counter behavior she and her
allies found immoral and unsuitable.*In response to Fee’s plight, Baldwin
told the Oregonian that “the time has come when drastic measures should be
used” against physicians in the abortion trade. She prepared the cases against
Holdiman for statutory rape and against Atwood for abortion. Holdiman
pleaded guilty to a statutory crime and was sentenced to one year in the
county jail.® The Oregonian described the case as “the first of a crusade”
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against physicians who per-
formed criminal operations.*

At his trial, Atwood
declared that Fee was not
pregnant when she visited
him.® Perhaps he was aware of
an 1887 decision by the Oregon
Supreme Court (State v. Cle-
ments) that declared the state,
not the defendant, must prove
all charges, including whether
a woman had been pregnant
and whether an abortion was
necessary to save her life.+
His denial of pregnancy may
also have appealed to jurors
who harbored lingering beliefs
about quickening. Atwood also
denied any criminal intent —
an essential requirement for a
conviction — and he claimed
to have administered only legal
medicines to Fee.# Multnomah

One of several downtown buildings where
physicians provided abortions, the Lewis
Building at the corner of Southwest Oak
Street and Fourth Avenue housed the office
County District Attorney John of Dr. Charles H. T. Atwood. He was the
Manning built his prosecution practitioner most frequently prosecuted
on Fee’s testimony alone. Not  during the period 1870-1920.
even the girl’s mother testi-
fied, perhaps fearing that to
do so against her employer would risk her livelihood. The judge cleared
the courtroom before Fee “sobbed out her story” of sickness and distress
after the operation while Atwood sat with one hand shadowing his eyes.*
The jury stalemated after three votes, and Judge C.U. Gattenbein dismissed
the jurors, acknowledging the “perplexing issues” in the case. The Orego-
nian noted the public remained interested in the case and that Manning
declared he would consider a new trial, vowed to prosecute all physicians
who performed abortions, and intended “to wipe out the practice.” Less than
a month later, however, the Oregonian noted that Manning and Gattenbein
agreed a conviction was not possible in the Atwood case because Oregon
laws were “not sufficiently specific to prove manslaughter in such a case.”*
Facets of the abortion law often entangled prosecutors in legal dilemmas
with no clear path to obtaining guilty verdicts. In just seven (26 percent) of
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the trials in the study, prosecutors and judges cited specific problems with
the law, but most abortion trials were fundamentally affected by trouble with
elements of the law. As prosecutors found, proving pregnancy, intent, an actual
abortion, and the death of a child often posed insurmountable challenges.

The anti-abortion law of 1864 clearly stated that any person who uses
any means with intent to destroy a pregnant woman’s child shall be found
guilty of manslaughter if the woman or child dies as a result. But the law
did not define child or when life begins, and prosecutors often struggled to
convince juries that a child’s (or fetus’s) death had occurred when the woman
survived, when there was no proof of pregnancy, or when no aborted fetus
was available as evidence.

Prosecutors were often hard-pressed to question the authority and
clinical prerogatives of licensed physicians. In the 1907 Atwood trial, the
doctor asserted that he administered only legal medications that the patient
required, and prosecutors did not find a way to counter his professional
judgment.>® The following year, a dentist was found guilty of administer-
ing abortifacients to his pregnant fiancé, but the Oregon Supreme Court
overruled the decision based on a faulty indictment that was insufficient
to prove voluntary manslaughter and that failed to charge involuntary
manslaughter.

District attorneys in Portland sometimes sidestepped problems with
the abortion law by charging suspected abortion providers with lesser
crimes. C.H.T. Atwood and his physician son, known as C.H. Atwood,
became targets of the strategy after reports of deaths suspected of being
abortion-related at the maternity hospital they operated. In one case, a jury
censured the doctors for not obtaining a dying declaration from a patient,
and in another, prosecutors considered a charge of malpractice instead of
manslaughter.”> Others suspected of abortion work were convicted of con-
tributing to the delinquency of a minor or of maintaining a facility deemed
a public nuisance.”*In 1908, members of the local medical society brought
charges before the Oregon State Medical Board to revoke the licenses of
two doctors for having provided criminal operations.**

CASE EXAMPLE: THE 1908 ERNEST HEYMANS TRIAL

Progressive leaders in Portland tackled another abortion case in 1908, but
difficulties with ambiguities of the law proved as troublesome as they had
in the Atwood case the year before. The case became one of the most egre-
gious and controversial abortion incidents reported in the Oregonian, and
the coverage documented the collaboration among Progressive politicians,
prosecutors, medical leaders, and clergy in a local anti-abortion campaign.
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Dr. Esther Pohl (later Pohl Lovejoy), a prominent suffragist, was appointed
Portland’s City Health Officer in July 1907 by the Portland Board of Health
and the Democratic Mayor, Harry Lane. She shared Lane’s commitment to
public health reforms as integral elements of a Progressive agenda. Several
months into her new position, Pohl

confronted what became known as the
“Rowland scandal.”® In early February
1908, Pohl reported to the Board of Health
that Golda Rowland, a twenty-five-year-
old school teacher living in Washington
State, had died the previous September
from an abortion performed at the
X-Radium Institute. (Public interest in
the discovery of radium and the use of
x-ray technology apparently inspired the
outfit’s name.) Pohl also charged that the
death certificate for Rowland had been
altered to conceal the crime.*® According
to newspaper reports, Ernest Heymans,
a proprietor of the institute, forged the
signature of a Portland physician on the

death certificate. But Heymans claimed
that the doctor in question, Carey Tal-
bott, authorized him to sign her name pport the Progressive Era’s anti-
because she was ill. The Rowland scandal  sp0rtion campaign. During what
then swirled with counter charges and  pecame known as the “Rowland
contradictions. Talbott adamantly denied  scandal” in 1908, she objected to
any involvement, but Rowland’s mother reportedly unhealthy conditions
testified that the woman doctor had @t a notorious abortion site and
cautioned her against making a fuss that fo an apparent cover-up of an
. . illegal operation.

would be pointless and damaging to her
daughter’s reputation.” Dr. William Eisen,
a physician at the X-Radium Institute,
alarmed the public by claiming he knew of four murders committed on site
and that “infants, prematurely born” had been “incinerated in a furnace.”*
Health officer Pohl expressed her dismay to the Oregonian: “Think of a poor,
unfortunate girl, dying among a crowd of grafters, such as Heymans and his
assistants!”

The same day that Pohl reported the incident, Heymans sold his interest
in the institute and fled the city. Four days later, the police closed the facil-
ity. A committee of doctors joined members of the clergy and the local bar

Dr. Esther Pohl Lovejoy used her
position as City Health Officer to
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certificate. A jury acquitted him.® When the Medical Examiners Board revoked
Dr. Eisen’s license due to his involvement in the case, the Oregon Supreme
Court overruled the decision, citing insufficient proof that Heymans intended
to end a life.

Manning vented to the Oregonian his immense frustration with what
he considered the ambiguities of the abortion law. “T have been through the
courts many times in these cases and have never been able to score a con-
viction, much as the courts and I have tried.” He complained that Oregon
had a statute against manslaughter, not abortion. “But manslaughter is the
taking of life,” he said. “Life must be present before it can be destroyed. In
nearly every case of abortion there is no taking of life, according to the legal
and medical authorities.”* Several months after the Rowland scandal played
out, the Multnomah County Grand Jury essentially agreed with Manning.

[Fesnsasnnnsnsnsnnnnnnnnnnin

With a name that reads today like a hangout for a Spider-Man villain, the
X-Radium Institute purported to be a clinic for advanced medical care. Located at
Third and Alder streets in downtown Portland, the operation touted elixirs to treat
sexually transmitted diseases and suggested women would receive assistance with
ending pregnancies. This ad appeared in the Oregonian on October 15, 1905.

association to rid the city of criminal operations.® Ministers railed against
the circumstances of the case. Dr. J. Whitcomb Brougher, the prominent
pastor of the First Baptist Church, spoke of the Rowland “murder” before
an overflow audience at a downtown auditorium. He suggested that soci-
ety made it difficult for “erring” women to return to “rectitude.” Many, he
declared, might feel driven to death rather than endure the disgrace of their
condition. Brougher characterized the state of affairs around Rowland’s
case as “simply horrible” and tried to rally “moral people” to undertake the
disagreeable task of ridding the city of abortion providers, who he called a
“generation of vipers.”®

Several months later, in late July 1909, Heymans was arrested in Seattle
and then tried in Portland for the lesser charge of forging the Rowland death
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Golda W. Rowland, a twenty-five-year-old schoolteacher, died from an abortion
conducted at the X-Radium Institute in downtown Portland. Her death and the
trial that followed triggered sensational newspaper coverage at the peak of the

Progressive Era’s campaign against abortion. On February 8, 1908, the Oregonian
published a copy of Rowland’s death certificate.
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In an official report, the panel recognized that abortions had become “an
established industry” in Portland and that a “new and more forceful law”
was needed because “the present law is of little or no effect.”® Whether a
more restrictive and punitive ban would have made a difference in ending
abortions or increasing the conviction rate is not known, because the state
never enacted a more restrictive law.

WITH THE MANY OBSTACLES to successful prosecutions, Portland
authorities obtained guilty verdicts in just seven of the twenty-seven tri-
als, for an overall 30 percent conviction rate. Prosecutors in the 1870-1900
period achieved convictions in three of twelve trials (25 percent) compared
to the four convictions in fifteen trials (27 percent) during the years 1900
to 1920.% The increase in the latter period probably reflects the vigilance
of Progressives and the determination of Manning, who served as district
attorney from 1902 to 1908, when nine abortion-related trials were pros-
ecuted.” Portland’s experience was not much different from that of other
jurisdictions. Reagan observes that Chicago sometimes obtained only one
or two convictions a year, and in one ten-year period, that city’s conviction
rate was less than 25 percent.®®

Given the repeated entreaties by the district attorney and the medical
society, most Portland physicians apparently resisted demands from legal and
medical leaders to assist with enforcement of the state’s abortion law. During
the early 1900s, the Oregonian gave extensive coverage to alleged abortion
offenses and allowed parties to the acts to make unsubstantiated, scandalous
claims. With convictions difficult to obtain even in high-profile trials, one
Portland prosecutor, Manning, vented his frustration at regular physicians
and the local medical society. His sentiments echoed the discontent of pros-
ecutors in other cities who also demanded collaboration from physicians.
They wanted doctors to identify abortion providers, report indications of
abortions, obtain dying declarations, and testify at trials. After the Atwood
trial in 1907, Manning placed local doctors and the City and County Medical
Society on notice: “I shall when the proper time comes, call upon the society
to produce all the evidence its members have.”® Anything less, he implied,
would be tantamount to hindering prosecutions.

Local medical society leaders needed little prodding; they were already
engaged in a public dispute with the AMA over Oregon’s quality of medical
education and the state’s medical profession overall, and they wanted no
further damage to doctors’ reputations.” Dr. Alan Welch Smith, secretary
of the society, urged members at a May 1907 meeting to identify and help
prosecute practitioners among their ranks and to “stamp out this blot on
the medical profession.” He complained of the “clique of doctors” who dared
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to advertise their “unholy vocation” and then boasted of the money they
pocketed.”” Another doctor, C.N. Suttner, expressed disgust for the situation
in an article for Northwest Medicine, a medical journal. He wondered if his
law-abiding colleagues would ever have the courage to banish abortion
providers from their medical societies, shun them from their homes, and

refuse to defend them before a
court of law.”

The doctors who attended
the May 1907 session agreed
that abortion had become so
rampant in the city that drastic
measures were necessary, and
the Oregonian reported that
every member of the medical
society had pledged to assist
with securing evidence against
abortion providers. A few doc-
tors testified at abortion trials,
including the prosecution of
Dr. Atwood. The physicians
continued their efforts into the
following year, and in February
1908, society members agreed
on an informal collaboration
between their “abortion com-
mittee” and legal authorities
that was similar to arrange-
ments developed in Chicago,
Philadelphia, and other cities.”

Despite these cases of
collaboration, the repeated
requests and demands for doc-
tors help suggest that coopera-
tion was limited and that most
doctors were unwilling to help
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Oregon’s first reported abortion trial led

to the conviction of the proprietor of this
operation that touted herbal remedies for an
assortment of maladies. This advertisement,
published in the Oregonian on September 1,
1873, targeted men with “secret habits” and
women in need of “Female Regulator Pills.”
A nineteen-year-old woman died from an
abortion procured at this facility in 1873.

bring charges against their colleagues or risk involvement at any level in a
public abortion case. The AMA’s early anti-abortion efforts had empowered
the state to control women’s reproductive lives, but individual doctors appar-
ently did not expect the state to place demands or attempt to exert control
of them as well. The Oregonian reported that these “legitimate practitioners”
had known for some time that at least a dozen physicians performed abor-
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tions in the city. Smith
of the medical society
conceded the point and
admitted that an earlier
lack of vigilance in purg-
ing abortion providers
from the profession had
led to the distressing cir-
cumstances before them.”*
The demands on doctors
ignored that many physi-
cians, as Solinger notes,
“treat[ed] their work as
a private business” and
valued their clinical and
financial independence.”
The matter of collabo-
ration by individual phy-
sicians was more compli-
cated than it might appear.
Doctors who had no direct
role in an abortion often
risked their reputations
when they became impli-

Edward Stewart and Maude Van Alstyne, both
licensed doctors, maintained full-time abortion
practices in the Broadway Building at 715 Southwest ~ cated as medical experts
Morrison Street. Stewart’s operation commanded or as autopsy assistants in
the full eighth floor. Ruth Barnett, a naturopath,
later expanded her abortion services with the

purchase of Van Alstyne’s and Stewart’s practices.

atrial. Likewise, providing
medical care to a woman
suffering from a botched
abortion could also mean
becoming the last attend-
ing physician before the woman died. Reporting the incident as required
could bring the suspicions of the coroner or prosecutor. Obtaining dying
declarations provided some protection, but that strategy proved contentious
as well. One of the few outspoken advocates for legal abortion, Dr. William
Robinson of New York, objected to distressing a patient over a dying declara-
tion: “The business of the doctor is to relieve pain, cure disease and save life,”
“not to act as a bloodhound [for] the state.”7°

No reports in the Oregonian during this fifty-year period describe the
medical practices, professional lives, or personal motivations of abor-
tion providers who avoided indictments and trials. Nevertheless, those
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unprosecuted individuals reveal another part of
the city’s experience with enforcement of the
abortion ban.

Ruth Barnett, a naturopath and abor-
tion assistant, identified several regular,
licensed physicians who practiced dur-
ing this study period and avoided legal
troubles for their abortion work in
Portland.”” She published her recollec-
tions in her later years and, as a well-
known abortion provider at the time,
had reason to portray her colleagues in
a positive light. Her accounts suggest
she held them in high regard. Given
the few trials and convictions during
this period, the physicians assumed
low legal risk and provided the service
for professional and personal reasons.
Barnett disclosed that she had obtained an
abortion from Dr. George Watts, a “highly
skilled physician and surgeon” who had
shifted his general practice to offer full-time
abortion assistance to “woebe-gone women.””*

Dr. Alys Bixby Griff
Barnett then described Dr. Edward Stewart  established a general practice
as a cosmopolitan provider with a flourish- ¢V wormen and children

in Portland in 1902, but she
shifted to full-time abortion
work when the demand

ing practice that occupied the eighth floor
of the modern, elegant Broadway Building

downtown. He also switched his practice to
specialize in abortions, and his swank location
probably increased his appeal to middle-class

became so apparent. With
her medical skill and
professional discretion,

and wealthy patients. Stewart dismissed oth- she avoided arrest and
ers’ concerns about abortion, according to prosecution.
Barnett, and declared what was important to

him was “the appreciation of the hundreds of

women I've helped — yes!, and that of their husbands and lovers.”” Two
women abortion providers also became associates of Barnett. Dr. Maude K.
Van Alstyne of Grants Pass, Oregon, graduated in 1902 from the University
of Oregon Medical Department (UOMD) and maintained a suite of offices
in the Broadway Building. Dr. Alys Bixby Griff also completed her UOMD
studies in 1902. She established a practice for the diseases of women and
maintained it until the increasing demand for abortions prompted her to
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specialize in the service. A vivacious, confident, and sometimes nervous
woman, Griff hired Barnett as her assistant, and they worked together for
eleven years.* Barnett’s portrayals of these practices clearly contrast with

the newspaper reports of outfits such

30

as the X-Radium Institute, presenting a
fuller picture of abortion services dur-
ing the fifty-year study period.

Dr. Marie Equi stands out among
the abortion-providing physicians of
her time for offering the service as
part of a larger medical and political
commitment to women’s reproductive
rights. According to her contempo-
raries, she performed abortions for a
wide range of clients, including regu-
lar patients, poor and working-class
immigrant women, political activists,
and the wealthy women referred to her.
One of her radical colleagues recalled:
“She did most of it for nothing . . . cuz
working-class women needed it,” add-
ing: “If they could, they paid, if not,
not.”® Equi brought to her medical
practice a fierce independence as a
woman often regarded an outsider. She
spent her youth in New Bedford, Mas-
sachusetts, as the daughter of Catholic,

2o working-class, immigrant parents,

Ehhe thl(;u]f ht Equi l?ellEWd omen and sheinderstood theg difﬁc}l)lties for

should have the right of choice and > ; ;

should not be forced to bear a child.” families at a time when birth control

was forbidden. Her mother gave birth

to eleven children in sixteen years, and

Equi witnessed the death of three of them during childhood. She was an

eager student, but she was forced to leave her high school studies to work

in the city’s gritty textile mills. She managed to escape with a girlfriend to

an Oregon homestead, and there she first became known for seeking the

intimate company of women exclusively — a lesbian before the term was
used.®

Equi self-studied her way into medical school and graduated in 1903
as one of Oregon’s early woman physicians. She became a local hero for
her relief work after the San Francisco earthquake and fire.** She aligned

Portland labor activist Julia
Ruuttila, pictured here in the 1940s,
knew Dr. Marie Equi for decades,
and she confirmed that Equi helped
women end their pregnancies.
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herself first with Progressives and worked for woman suffrage and civic
reforms before becoming radicalized after rough treatment by police dur-
ing a labor dispute in 1913. She made abortion and birth-control services
part of her medical practice, and

she was an active member and
supporter of the Portland Birth
Control League. In 1916, she spent a
night in jail with Margaret Sanger,
both charged with distributing
birth control information.*Equi is
not known for publicly protesting
against the abortion law as she did
criminalization of birth control,
but her commitment to full patient
services and her life as an outsider
led her to disregard the demands
of prosecutors and medical lead-
ers. Treated as disreputable by
many for her lesbianism and her
radical politics, Equi sided with
women considered morally irre-
sponsible for seeking abortions.®

Radical activist Julia Ruuttila,

a younger contemporary, thought
Equi performed abortions because
“she believed that women should
have the right of choice and should

Dr. Marie Equi is not known to have
protested against the anti-abortion law
in Oregon, but her own background
combined with the disrespect she

encountered for her radical politics and
lesbianism led her to stand with women
considered morally irresponsible for
seeking abortions.

not be forced to bear a child ... if
they didn’t want that child or
couldn’t take care of it.”%® Portland
physician Jessie Laird Brodie, who
started her practice in the 1920s,
noted that she and other doctors refused to risk performing abortions.
Those doctors who did offer the service did so, she said, because “they felt
so strongly about it and I think Marie Equi was one of that type.”®

THE AMA’S ANTI-ABORTION campaign succeeded in criminalizing
the procedure nationwide, an achievement that aided its efforts to dimin-
ish the role of midwives and push irregular and alternative practitioners to
the periphery of health care. As a result, regular physicians increased their
dominance of the nation’s medical marketplace and were well positioned
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to enhance their status once scientific and technological advances increased
their ability to treat infectious diseases.**

The abortion ban also produced unanticipated consequences. Prosecutors
found the law extremely difficult to enforce, and their best efforts yielded
low conviction rates. And, according to physician observers, women sought
abortions no matter how the bans were drafted or revised. For their part,
physicians discovered that the willingness of the state to regulate women’s
reproductive choices might also extend to how they conducted their medical
practices. Doctors in Portland and elsewhere proved reluctant to help the state
enforce the law. Mohr notes that in the Midwest and on the East Coast, many
physicians believed their professional goals for the abortion ban had been
met by the 1890s, and they felt less motivated to engage in enforcement.® In
1908, the first chair of the abortion committee of the Chicago Medical Society,
according to Reagan, concluded that “the public does not want, the profession
does not want, the women in particular do not want any aggressive campaign
against the crime of abortion.”° Four years later, another member of the same
group remarked that the coroner and prosecutors stood convinced that “the
profession of Chicago and [of] the Chicago Medical Society is apathetic in
the extreme, in matters relating to criminal abortion.”"

How much physicians in Portland and elsewhere in the West shared this
lack of desire for anti-abortion legislation and the apathy for enforcement is
uncertain. They may have prized their independence and clinical prerogatives
over helping enforce prohibitions on private decisions. Many Portland physi-
cians enabled the practice of abortion by providing post-abortion medical
care, by invoking the therapeutic exception and helping end pregnancies,
by referring patients to willing physicians, and by not reporting their col-
leagues.®*Reports suggest that more than a dozen Portland physicians skirted
the law to help women end their pregnancies during this fifty-year time
frame.” Many of those practitioners combined surgical skill and discrete
service to attract sizeable numbers of clients from all backgrounds, although
poor and working-class women were probably hard-pressed to afford their
assistance. At least one, Equi, was known to provide abortions regardless of
whether a woman could afford her care. She also achieved distinction for
distributing birth control information at a time when doing so was illegal.

The first fifty years of attempted enforcement of the abortion ban in
Portland became mired in legal, medical, and sometimes political quan-
daries that challenged and frustrated city and county officials, the medical
establishment, and individual physicians. One civic body in 1908 suggested
the state abortion law should be revised with “more forceful” provisions to
address these difficulties.* The recommendation was not pursued. Instead, at
the conclusion of the next fifty-year period, in 1969, Oregon adopted a more
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liberal abortion law following the Model Penal Code proposed by the Ameri-
can Law Institute. The new law legalized abortion in cases of rape, incest, or
when the pregnancy would damage a woman’s physical or mental health.

Oregon’s revision of its abortion ban held until the U.S. Supreme Court’s
landmark Roe v. Wade ruling on January 22, 1973, which decriminalized
abortion throughout the United States. In the seven-to-two decision, the
court declared the right of privacy included “a woman’s decision whether
or not to terminate her pregnancy.”*® Abortions became legal throughout a
woman’s pregnancy, although states were allowed to set conditions during the
second trimester and possibly prohibit abortions during the third trimester
except when the life or health of the woman was at risk. The era of illegal
abortions ended, and, as historian Reagan notes, “for the first time, the state
recognized women’s role and rights in reproductive policy.”” The Oregonian
carried the abortion story the following day in the middle of page one in
its morning edition, but the news was overshadowed by reports of former
president Lyndon B. Johnson’s death.”® Embedded on page thirty-seven
ran an advertisement: “BIRTHRIGHT,” Untimely pregnancy? Is abortion the
solution? Call if you desire professional help or advice.”?

The early history of Portland’s abortion trials reflects the difficulty with
enforcement since the enactment of the ban, and it foreshadows the abortion
policy conflicts of the mid nineteenth century as well as many today. This
analysis of the city’s experience also highlights the nuanced and disparate
reactions of physicians who found themselves on the front lines of abortion
services, policies, and enforcement.

Much of the early history of reproductive rights in the Pacific Northwest
— and women’s roles in the efforts — remains unexamined. It can be argued,
however, that an understanding of the conflicts over reproductive policy are
as important to women’s and the nation’s history as the struggle to achieve
woman suffrage and other rights of citizenship. Both arenas deserve further
analysis. The data source examined in this study yielded several accounts of
women’s involvement with abortion issues. Women such as Mary Hardman,
Hattie Fee, and Golda Rowland, who defied the ban, officials and advocates
such as Lola Baldwin and Dr. Esther Pohl, who supported protection of
women and enforcement, and physicians such as Alys Griff and Marie Equi,
who assumed professional risks by providing abortions — all contributed
to the ebb and flow of an issue that has roiled the body politic for more than
150 years. Other data sources — municipal and district court records, arrest
and jail records, public documents, additional periodicals, private collec-
tions, and medical reports — await the examination that can broaden and
deepen our understanding of abortion and women’s reproductive rights in
the Pacific Northwest.
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NOTES

A digital version of the Oregonian served as
primary data source for this study. Searches
for abortion and criminal operation from 1864
to1920 yielded accounts of arrests, investiga-
tions, and prosecutions. Incidents occurring
outside Portland were excluded from the
analysis. When an accused practitioner was
identified, an additional search by surname
was conducted to obtain additional infor-
mation, such as trial outcomes. Decisions
by the Oregon Supreme Court and the U.S.
Supreme Court, some of which are available
online, revealed the outcomes of appeals as
well as clarifications of the abortion law.

The Oregonian mostly offered straight-
forward accounts of the trials, exercising the
restraint that Peter Boag notes in its coverage
of anti-vice campaigns and the 1912 same-
sex scandal (Peter Boag, Same-Sex Affairs,
Constructing and Controlling Homosexuality
in the Pacific Northwest, Berkeley: University
of California Press, 2003, 161). Only during
the most controversial cases in the 1900s did
the paper appear to stoke as well as report
public concern.

A few abortion prosecutions in Portland
during this period may not have been report-
ed in the newspaper, and a number of arrests
and investigations may have been missed.
The newspaper occasionally employed eu-
phemisms for abortion — for example, “for
reasons growing out of their intimacy” and
“preventing possible working out of the laws
of nature” — that eluded searches and were
found in full page-by-page readings.

This study did not include reports of tri-
als that may have appeared in non-digitized
and less-accessible Portland newspapers, and
it did not examine court records. The news-
paper coverage cited here failed to examine
the national ban on distribution of birth
control information as an underlying cause
of unplanned pregnancies.

The author appreciates the assistance
of several colleagues who helped guide this
project, especially the participants at the 2014
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Pacific Northwest History Conference, where
an earlier version of this study was presented.
Thanks also to the anonymous manuscript
readers and to Eliza Canty-Jones, editor; Erin
Brasell, assistant editor; and Rose Tucker
Fellow Melissa Lang of the Oregon Historical
Quarterly for their excellent support and in-
sight. Dale Danley’s data-driven perspective
proved invaluable.
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